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Preliminary Statement 

Edward Pravnto appeals from a judgment of the United 
States District Conrt for the Eastern District of New 
York ( Xcaber, •/.) entered May 31. 11)74, convicting appel¬ 
lant. after a jury trial, of aimed bank robbery. 

Appellant, together with co-defendant Salvatore Polisi, 
was charged in a three count indictment with: (11 robbery 
of a federally insured bank t fount One*, in violation of 
Title IS, United States Code. Section 2113(a); (21 use of 
a deadly weapon during the course of the commission of 
the bank robbery (fount Two), in violation of Title 18. 
United States ('ode. Section 2113(d); (") and conspiracy 
1o commit the robbery (fount Three) i violation of Title 
IS, United States (’ode, Section 371. After a jury trial, 



appellant and co-defendant Polisi were found guilty on 
Counts One and Two.* 

On May 31, 15174. appellant was sentenced to concurrent 
terms of twenty years imprisonment on Count One and 
Count Two, to run concurrently with a sentence appellant 
was then serving in a federal institution. Appellant is 
presently serving his sentence. 

On appeal, appellant contends (1 l that a piece of paper 
introduced into evidence at his trial was unlawfully seized; 
ItJ) that the Court improperly charged the jury concerning 
certain stipulations; (3) that the Court was without au¬ 
thority to sentence appellant to two sentences under Title 
18, United States Code, Sections 2113(a) and 2113(d). 

Statement of Facts 

( 1 ) 

On May 3, 11*71, the Franklin National Bank at 249-46 
Horace Harding Boulevard, Queens, New York, was robbed 
of #25,135.12 by three individuals. Two of three individuals, 
appellant Pravato and co-defendant Polisi, were subse¬ 
quently apprehended and were positively identified by bank 
employees at trial. According to eyewitness testimony, 
Polisi vaulted the teller’s counter and tilled a bag with 
money from Mrs. Barth’s cash drawer. In doing so, Polisi 
activated a surveillance camera (285). 25*0). Thereafter, 
Pravato, armed with a handgun, approached Mrs. Barth 
and demanded more money from her cash drawer (291). 
Mrs. Barth opened another drawer allowing him to with¬ 
draw more money (25*1, 25*2 >. after which Pravato pointed 
his gun at the employees and ordered them to get down on 
the floor (294, 365, 381). The three robbers then tied the 
bank. 

* prior to trial. Count Three of the indictment was dismissed 
upon motion by the Government. 




At trial, Mrs. Barth, as well as Mrs. Callegari, a bank 
bookkeeper, and Mrs. Albert, another teller, eaeli identified 
a|'i»ellant as one of the men they had observed (luring the 
course of the bank robbery. Mrs. Barth was additionally 
able to make tin in-court identification of Salvatore Polisi 
l USUI. These positive eye-witness identifications were cor¬ 
roborated by the introduction into evidence of numerous 
surveillance photographs depicting both defendants, and 
clearly showing a gun in the hand of appellant Pravato. 

The Government also introduced a piece of paper seized 
from appellant’s opened suitcase in a room of a house in 
Buffalo, New York shortly after his arrest on January 19, 
1972. This piece of paper, which appellant acknowledged 
was his, contained the telephone number of Salvatore 
Polisi's father, Frank Polisi (493), and was introduced 
solely to establish a corroborative nexus between Pravato 
and Polisi. 

Neither of the defendants took the witness stand, nor 
did they offer any evidence. 

( 2 ) 

At a pre-trial suppression hearing, appellant moved to 
suppress the piece of paper found in his suitcase as the 
fruit of an illegal search. The evidence at the hearing dis¬ 
closed that this paper was found in an opened suitcase on 
a bed in a room appellant had occupied in the single family 
dwelling of Mrs. Joan Syracuse, in Buffalo, New York 
1 181). Access to this room was obtained by the consent 
of Mrs. Syracuse, who indicated to F.B.I. agents that she 
had allowed appellant to stay in a bedroom in her house 
for three days as a non-paying guest (179). Mrs. Syracuse 
escorted the agents to the bedroom and remained there dur¬ 
ing the search (ISO). In denying the motion to suppress, 
the District Court found that Mrs. Syracuse had authority 
to consent to a search of the bedroom on her premises 
(229-30). 
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ARGUMENT 
POINT I 

The search of appellant's room and suitcase was 
lawful. 

Appellant initially contends that the seizure of evidence 
from a suitcase in his finest room in the home of Mrs. 
Syracuse was unlawful. Appellant insists that Mrs. Syra¬ 
cuse had no authority to consent to a search of appellant’s 
suitcase located in that room. 

It is generally accepted that where the right to occu¬ 
pancy by one person is equal or superior to that of another 
person, the consent of that party is sullicient to permit a 
lawful search. United States v. Matlock, — U.S. —, 94 
S. Ct. 988, 992 (1974) ; see ulso United States V. Jenkins, 
49(5 l’.2d r>7, 71-72 (2d Cir. 1974); United States V. Ellis, 
401 F.2d 962, 967-68 (2d Cir. 1972); United States V. 
I'ataldo, 433 F.2d 38 (2d Cir. 1970). In this case, that 
principle clearly sustains Mrs. Syracuse’s authority to give 
lawful consent to a search of appellant's room. Appellant’s 
occupancy did not oust Mrs. Syracuse from possession 
since appellant was merely a temporary non-paying guest. 
II'cam - v. Ijane, 382 F.2d 251 (7th Cir. 1967); United 
States v. Norick, 450 F.2d 1111 (9th Cir. 1971). Appellant 
acquired no rights in the property and remained there only 
at tin* sufferance of Mrs. Syracuse who could have requested 
him to leave at any time. 

Conceding that Mrs. Syracuse may have had authority 
to consent to a search of the bedroom, appellant argues for 
the lirst time on appeal that site was without authority to 
consent to a search of appellant’s open suitcase in that 
room. This argument lacks support. Numerous cases in- 



volving consent searches have upheld the propriety of an 
incidental search of a non-consenting party’s personal prop¬ 
erty. See e.y., United States v. Matlock, — U.S. —, 94 
S. Ct. 988 (1974) (dresser drawers and diaper hag found 
in closet); Frazier v. Cupp, 394 U.!3. 731 (1969) (duffel 
hag); United States v. Robinson, 479 F.2d 30(1 (7th (Mr. 
1973) (closet) ; White v. United States, 444 F.2d 724 (10th 
(Mr. 1971) (closed zipper hag). The rationale for this hold¬ 
ing is best set forth by the Seventh Circuit’s decision in 
United States v. Robinson, supra, where the Court stated: 

The police might he deterred from employing con¬ 
sent searches altogether if they were required to as¬ 
certain the ownership or possession or custody of 
every article or snace on the premises searched. The 
metaphysical subtleties would he endless and consent 
searches would he lost from the law enforcement 
arsenal. 

479 F.2d at 393. See also Fraizcr v. Cupp., supra, 391 
U.S. at 740. 

In the instant case, it is clear that appellant, having left 
his suitcase lying open on the bed in an open room, had no 
expectation of privacy. Katz v. United States, 389 U.S. 
342, 351 (1967). The consensual search of the room and 
the seizure of evidence from the suitcase were therefore 
lawful.* 

In any event, the admission of the paper seized from 
appellant's suitcase, if found to he error, would he harmless 
error beyond a reasonable doubt, Chapman v. California, 
386 U.S. IS (1967). The paper containing the phone num- 

* It should be noted that the piece of paper seized from the 
suitcase which contained the telephone number of co-defendant 
Polisi’s father was of minimal importance in the Government’s 
case against appellant since he had been identified by three bank 
employees in open court as well as depicted in numerous bank 
surveillance photographs. 
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her of Polisi’s father dkl not in any way connect the appel¬ 
lant to the bank robbery. Rather, it merely evidenced a 
nexus between the appellant, who was positively identified 
bv three bank employees, and his co-defendant, Polisi, who 
was only identified by one eye-witness. While its introduc¬ 
tion may have been damaging to defendant Polisi. it did 
not add to the Government’s case against the appellant. 


POINT II 

There was no plain error in the Court's charge to 
the jury. 

Although no exception was taken by defense counsel to 
any portion of the District Court’s charge, appellant now 
urges that by reason of “plain error’’ alleged to exist in 
the District Court’s charge, reversal of the judgment of 
conviction is required. Specifically, appellant contends 
that the District Court improperly removed from the jur\ s 
consideration an essential element of both counts of the 
indictment by reason of it's improper explanation of the 
stipulations entered into by the parties. The pelt incut i 
t’ion of the charge relied upon by appellant reads as folio .vs: 

Now, in this case there appears to be no real dispute 
that the Franklin Hank was robbed on May 3. 10«F 
As I said before, its deposits were insured by the 
Federal Deposit Insurance Company. And it is 
also stipulated, as 1 understand it, that substantial 
sum, approximately $25,000 which was in the bank s 
care and custody, was taken from employees of the 
hank by the use of force, violence and intimidation, 
and that at least three employees were put in jeo¬ 
pardy when a dangerous weapon was used with re¬ 
spect to them (004). 

Appellant argues that the stipulations entered into 
relate only to the jurisdictional element of the bank s 
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r.D.l.C. insurance, ami tlit* fact that approxim tely f2r>,(U)0 
had lieen taken in the rohhery. He contends that the 
District Court's apparent expansion of these stipulations 
t > include the taking l»y use of force, violence and intimi- 
Nation removed these elements from the jury’s consideration. 

A reading of the charge (.mtilti) clearly indicates that 
the Court properly instructed the jury on the essential 
elements of the crimes charged and the harden of proof. 
Initially, the Court read the indictment and then the 
pertinent parts of the statute. Next, the Court enumerated 
Hu* essential elements which the Government had the bur¬ 
den of proving beyond a reasonable doubt, stating in part: 

And four, that the persons who accomplished this 
taking—that is when I say persons here, that means 
these defendants on trial; this is an essential ele¬ 
ment the Government must prove beyond a reason¬ 
able doubt—now, that these defendants accomplished 
this taking, did so hj force and violence or by intimi¬ 
dation (G02). 

The Court went on to state: 

In order to sustain the charge under the second 
count the Government in addition to the essential 
elements required to establish the crime of bank 
robbery under the first count must prove beyond 
a reasonable doubt as to each defendant an additional 
element: That is, that the defendants assaulted a 
person or put a person’s life in jeopardy by the use 
of a dangerous weapon (G02). 

It is respectfully submitted that the Court’s explanation 
cures any possible inadequacy contained in the questioned 
portion of the charge. 

Moreover, the elements which appellant contends we e 
removed from the jury’s determination by the improper 
charge, that is, the force and assault used during the ’ ob- 



I.CI-V. were never contested during the course of the trial. 
Indeed, defense counsel in his summation readily conceded 
that force and assualt had occurred during the commission 
of the robbery (5741. Focusing his defense on the issue 
of identification, defense counsel contended that the stress, 
terror and fright experienced by the bank employees had 
compromised their identitication of appellant as a partici¬ 
pant; stating in part: 

... so I would ask you to keep in mind under 
the circumstances of terror and fright and during the 
brief period of time that these witnesses were able 
to see what they jould see there is the possibility, 
a great posibilitv that any identitication that they 
made as a result of this incident in the bank could 
be incorrect (575). 

Thus, in light of the decision of experienced defense 
counsel to pursue a trial tactic of conceding the force 
and assault committed during the robbery, and his failure 
to object or take exception to au.v portion of the charge, 
appellant's belated assertion of plain error is frivolous. 

( State* v. Hitbrivh, 341 F.2d 555 (7th Cir.). vert, 

itemed, 381 F.tf. ‘.Ml. reh. denied, 382 U.S. 874 reh. denied. 
384 F.S. 1028 (1005). 

POINT III 

Appellant was not prejudiced by the District 
Court's sentence. 

The District Court imposed concurrent twenty year sen¬ 
tences for violations of § 2113(a) and § 2113(d ). A more 
appropriate sentence in a multi-count case under the Fed¬ 
eral Hank Kobbery Act is a general sentence based oil all 
the counts, donnan v. (Kited Staten, 4.>6 I'.2d 1258 (2d 
Cir. 1072); United Staten v. Corson, 449 F.2d 544 (3rd Cir. 

1971). 



Although the District Court's sentence did not fall with¬ 
in the guidelines set down in Gorman, supra, no apparent 
prejudicial effect was incurred hy appellant in receiving 
concurrent sentences.* Moreover, this Court lias held that 
where the sentencing Judge's intentions are clear, such a 
defect may he remedied without a remand which would “he 
needlessly time consuming and a meaningless act" Gorman 
v. United States, supra, 430 F.2d at 1260. Since the con¬ 
current sentences in this case were twenty years on each 
count, compliance with Gorman would merely require a 
vacatur of the sentence on Count One. 

CONCLUSION 

/ 

f 

The judgment of conviction should be affirmed. 

Respectfully submitted. 

David f». Thagek, 

United States Attorney, 
Eastern District of New York. 

Pavl F. COBCORAN, 

Gary A. Woodfield, 

Assistant United States Attorneys. 

Of Counsel. 


* Further, it should he noted that no motion pursuant to 
Rule 35. Federal Rules of Criminal Procedure, has been brought 
by appellant to correct the District Court’s sentence. 
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